doctor-patient privilege in general have adopted the Uniform Narcotic Drug Act, which provides that "information communicated to a physician in an effort unlawfully to procure a narcotic drug, or unlawfully to procure the administration of any such drug, shall not be deemed a privileged communication." 5
Although the general policy of the law is to obtain as many facts as possible about a controversy on trial, rules of evidence often exclude reliable testimony if it was acquired by the witness through some confidential relation. A husband would hesitate to tell his wife about damaging facts and the thorough intimacy of marriage would be turned into watchful suspicion and reticence, if the law did not refuse to make her the means of his undoing. 6 Likewise a man might not consult an honest lawyer, or if he did, would tend to keep back from him anything that looked unfavorable to the case, if the lawyer could be made the leading witness against him and forced to reveal all that was told him by his client. So the lawyer cannot speak without his client's consent., In many states a statute protects the secrets of the confessional; 1 and even without such legislation few lawyers would have the hardihood to ask that a priest who keeps silent should be imprisoned for contempt of court.
Some doctors may feel that it is an unfair discrimination against their profession if lawyers' secrets are protected from disclosure in court and yet physicians' secrets must be laid bare. Perhaps lawyers as well as doctors should be forced to divulge information when the judge thinks disclosure essential to the public interest, and proposals are now under consideration for extensive modifications of the attorney-and-client privilege.' However, the success or failure of these proposals ought not to affect the question whether medical secrets should be inviolable in court.
The relation between lawyer and client does differ materially from the relation between doctor and patient, and each privilege should be judged on its own merits. The administration of justice ought not to be shaped by inter-professional jealousies and trivial claims to prestige. Instead, we can all agree that it is a misfortune when a lawsuit is won by the party who would lose it if all the facts were known, and that we increase the risk of such a miscarriage of justice whenever we allow an important witness to keep any helpful facts away from the judge and jury. Secrecy in court is prima facie calamitous, and it is permissible only when we are very sure that frankness will do more harm than good. With doctors' secrets as with any other kind of secrets, the only proper test is the welfare of the community. Courtroom secrecy in the particular case must produce a public good which more than offsets the risks resulting from the concealment of truth and from the lies which can be made with less fear of detection. If the doctor-patient privilege should prove to be socially undesirable, doctors, possessing a high professional sense of public welfare, should be among the first to oppose it. The reasons usually advanced for extending the privilege of silence to the medical profession are not wholly satisfactory. First, it is said that if the patient knows that his confidences may be divulged in future litigation he will hesitate in many cases to get needed medical aid. But although the man who consults a lawyer usually has litigation in mind, men very rarely go to a doctor with any such thought. And even if they did, medical treatment is so valuable that few would lose it to prevent facts from coming to light in court. Indeed, it may be doubted whether, except for a small range of disgraceful or peculiarly private matters, patients worry much about having a doctor keep their private affairs concealed from the world. This whole argument that the privilege is necessary to induce persons to see a doctor sounds like a philosopher's speculation on how men may logically be expected to behave rather than the result of observation of the way men actually behave. Not a single New England state allows the doctor to keep silent on the witness stand. Is there evidence that any ill or injured person in New England has ever stayed from a doctor's office on that account?
The same a priori quality vitiates a second argument concerning the evils of compelling medical testimony, namely, that a strong sense of L. REv. 285. 1943] professional honor will prompt perversion or concealment of the truth. Has any member of the numerous medical societies in New England observed such a tendency among New England doctors to commit perjury for the sake of "professional honor"? In reality, there is far more danger of perjury if the physician cannot testify, only it will be perjury by the patient. In many states where the privilege exists, an unscrupulous plaintiff in an accident case can exaggerate the injury without fear of contradiction by the doctor whom he consulted right after the accident. The patient can tell the sad story of his injuries to judge, jury, and spectators, and then he can object that it would violate his bodily privacy if the doctor were allowed to take the stand and testify that the accident had left no traces one hour after it occurred. Fortunately, there is some limit to this absurdity, for most courts hold that if the patient goes into the details of his injuries, he has waived his privilege and has thrown open the whole question of his bodily conditions.' Otherwise he could make the statute both a sword and a shield. But even this rule about waiver does not promote truth-telling any too well. The patient may tell some rather big lies about his health without "going into details," and the courts are by no means clear in defining the point where details begin. There is also abundant confusion on the question whether what the patient says under crossexamination opens the door for his doctor to testify. Some courts hold that cross-examination is not a waiver like direct testimony, because the patient does not now speak willingly. By this view, the opposing lawyer who ventures to ask the patient any questions may find the witness going into the most intimate details without regard to either privacy or truth, and yet the lawyer will be helpless to contradict this highly colored story by calling the physician."
Another argument for the privilege is that employees are often treated after accidents by physicians who are in charge of the company hospital or otherwise dependent upon the good will of the employing corporation. It was urged to legislatures that some of these physicians were taking ad- 544. The plaintiff sued the owner of a building for heavy damages, charging that the defendant negligently suspended a fire hose from the building in such a manner that a violent wind caused the hose to break a window, knocking glass against the plaintiff, He testified that since this accident he had suffered loss of weight, severe and chronic headaches, failing eyesight, insomnia, facial paralysis, and inability to walk normally; but that before the glass hit him his general condition was "very good." On cross-examination he admitted that he had consulted various physicians before the accident. The defendant called one of these'doctors for the purpose of showing that the plaintiff was suffering from anemia before the accident, but the court refused to allow the doctor's evidence "in view of the very delicate and confidential nature of the relation." [Vol, 52: 607 vantage of their position to obtain from the patients information which would tend to defeat a claim for damages. This argument has the merit of not being abstract, but of asserting a basis in fact. Yet even if it is valid, it might be wiser to admit the evidence of the physicians, trusting in the jury to discount it heavily if an improper attitude towards the patients exists.
Where the statutory privilege is in force, what is its scope? In the first place, what sort of medical person is included? 12 Any licensed physician or surgeon falls within the statute, and this applies to hospital physicians though they are not specifically selected by the patient. 1 " There is no privilege for communications to unlicensed practitioners. Thus mental healers, chiropractors and osteopaths can be forced to disclose communications from their patients, unless perhaps their professional status is expressly recognized by law. Nor does the privilege apply to an unlicensed "orthopedist" who is teaching gymnastic exercises taken by medical advice." 4 And those psychoanalysts who have been too busy to study medicine must have spicier facts to relate than physicians, but no court has yet bound them to secrecy. How about the numerous assistants who surround doctors under modern conditions? MLay attempts have been made to prevent nurses from telling about their patients, but these have usually failed.'s Most courts say that if public policy demands the extension of the privilege to nurses and other hospital attendants, then the change in the law% should be made by the legislature, not by judicial action. Here is an enticing invitation to organizations of nurses to increase their professional prestige by lobbying for a statutory amendment which will put them on the same high level of secrecy as doctors, a result which has already been accomplished in New York and a few other states. Dentists, druggists and veterinaries 16 may also resent being left out in the cold.
No end of trouble has arisen about the admissibility of medical records. ords to be kept, and see little sense in this if they cannot be used for the sake of attaining justice.' For example, it would be absurd if the records of a state hospital for the insane could not be consulted in a will contest for their bearing on the mental capacity of the testator. 8 So judges have been inclined to read a wide exception into the statute to cover such situations. Thus death certificates ought to be admissible." In New York this exception has also been extended to public health records, which were admitted to show that the defendant was a typhoid carrier who had been warned not to participate in the service of food. The records were used to establish her liability in damages to the estate of a man who died of typhoid after eating food which had passed through her hands. 20 Autopsies add further confusion. It is generally held that if the doctor did not attend the person during his lifetime, then the doctor can testify about performing an autopsy because the relation of the physician and patient did not exist. 2 ' "A deceased body is not a patient.1 2 2 For example, a man who carried heavy accident insurance became suddenly ill, and the physician who was called removed him to a hospital and there continued to treat him until his death. The hospital pathologist was then summoned to perform an autopsy, which showed that the man died from the effect of wood alcohol in home-made gin. Although the first doctor was merely allowed to give his opinion that wood alcohol in gin was capable of causing the death, the second doctor was permitted to give all the details discovered during the autopsy. 2 3 Yet another court, regarding this device of evading the statutory privilege by switching doctors as an arrant subterfuge, concluded that a physician performing an autopsy "steps into the shoes of the attending physician, and must be treated as if he were the assistant of the attending physician, holding the autopsy at the direction of the latter, and that the information acquired by him through the autopsy is privileged." 24 The requirement that the physician's knowledge about the patient be received in a professional relation raises great difficulties. Not everything medical that a doctor sees or hears is privileged. [Vol. 52: 607 tally observed as to the health of other members of the fanily.
-' Though it would seem that symptoms which were obvious to every one without medical inspection cannot be said to be disclosed in confidence, several cases have forbidden hospital doctors to testify that when a man was brought in they smelled liquor on his breath or observed other common symptoms of intoxication." If the patient voluntarily employs the physician, the privilege is clear. But suppose the doctor renders first aid to an unconscious man. No confidence is reposed. but the doctor does attend him in a "professional capacity." In a New York case a physician was called by a hotel to attend a guest without the latter's knowledge. The man said he had taken poison, but cursed the doctor and refused to have anything to do with him, although the doctor administered a hypodermic. The hotel guest was held to be a patient, although he did not want to be, and the doctor was forbidden to tell about the poison in order to show that the patient had forfeited his life insurance by committing suicide.
Even though a professional r elation exists, only information necessary to enable the doctor to act in that capacity is privileged. 'Matters which are entirely distinct from medical facts may be disclosed, 5 such as the patient's remarks about his will. An Indiana doctor was called to attend a sick wife and also cast a professional eye on her husband. While leaving the house, he heard the husband say, "I will get her yet, damn her; I will get her yet." Shortly afterwards the wife shot her husband. When tried for murder, she called the doctor as a witness to support her story that she killed her husband in self-defense while he was approaching her with an open knife in his hand. The trial court excluded the doctor's evidence on the ground that he was in the house in the capacity of a physician; the jury disbelieved the wife's story, and she was convicted of manslaughter. The upper court reversed, however, holding that the doctor should have been allowed to testify about threats of death though not about health."" Often the illness and another fact are closely connected, as in a New York divorce trial where a physician was asked to disclose a communication from the misguided wife as to the paternity of an expected child. The referee excluded this communication, because it must have been given as a sequel to the wife's disclosure of her pregnancy, which was clearly privileged and could not be repeated. On the other band, a California doctor was allowed to testify that while he was delivering an illegitimate child a certain man was present and admitted that he was the father. A similar question arises when the victim of an accident describing his symptoms to a physician throws in occasional statements about the way he was hurt. But it seems clear that the speed of the trolley car which hit him has no more bearing on the application of surgical dressings than the legitimacy of an expected child has on the medicines or other pre-natal care which should be given to the mother.
3 1
Logically it may be that the facts leading up to a physical condition are often not necessary to enable the physician to act in a professional capacity and consequently are not protected by the statute. Yet practically it is very unjust to a patient if his conversations with the physician can be sifted out by the law into two classes of utterances of which only one class is kept secret. What sort of confidence is secured by the statute if a sick and perhaps hysterical patient must be constantly on the alert, every time a question is asked him, to determine at his peril whether it is necessary for treatment, and, even if it is, must be watchful lest he add something to his answer which is not necessary? If the privilege is to exist at all, the law might well take the position that all the communications of the patient which are actuated by his feeling of confidence in his medical adviser and which he would naturally make in furnishing the doctor with information as a basis of treatment are entitled to secrecy, even though some of these facts if wrenched from the conversation and taken singly have no medical value. A patient should not be forced to tell his story to the doctor with the circumspection of a lawyer drawing pleadings.
The privilege belongs to the patient and not to the physician. Hence the patient cannot be forced to testify about the consultation any more than can the doctor. Conversely, if the patient consents to the disclosure, the doctor can no longer insist on remaining silent. The effectiveness of anything less than express consent, however, raises a perplexing issue." Suppose, for example, the plaintiff in a personal injury case, who has been to several doctors, calls only one physician who is favorable to his own claim. There is great confusion as to whether the plaintiff can still insist that it might cause him "embarrassment and disgrace" if the defense were allowed to put on his other doctors who are ready to tell a very different story about the plaintiff's bodily condition.
33
If the patient is dead and can no longer waive his privilege, must the doctor's lips then be sealed forever? Some statutes have neglected to provide for this emergency, while others expressly permit the executor or administrator of the patient to authorize the doctor to speak. 4 Yet no 31. If the doctor were a psychiatrist, who was curing her of melancholia or some other mental or nervous disorder, questions on such a fact would be highly important.
32. [Vol, 52: 607 matter how carefully the statute is drawn, it may fAil to specify some person connected with the decedent who has an excellent reason for desiring the doctor's testimony. For example, in a Wisconsin case a widow suing as a beneficiary under an accident insurance policy was unable to prove that her husband's death was accidental except by the testimony of the physician who attended him. The Wisconsin statute did not say that a beneficiary could waive the privilege; the court forced the doctor to keep silent, and the widow recovered nothing on the policy.
"
Here the privilege, which is supposed to exist for the patient's benefit, operated to defeat one of his dearest desires. Wigniore's view that nobody except the patient may take advantage of the privilege would have accomplished a just result in this case. Certainly a person directly antagonistic to the patient should not profit from the privilege! 0 The possibility that the patient's death silences the doctor is particularly objectionable when the patient was murdered. It may be very important to have a physician disclose the physical condition of the victim during the interval between the crime and the death. Sometimes a man kills a woman to get her out of the way because she is expecting a child, and medical testimony is necessary to establish his motive. Judges usually obviate this difficulty by saying that criminal cases are not within the spirit of the statute, although some courts refuse to carve out such an exception.Y Usually the desired testimony relates to the bodily condition of the victim, but it may conceivably concern that of the accused and here the bars have been higher."" Suppose a murder on a dark street. A policeman testifies that he could not recognize the killer, but that he shot at him as he was running away and hit him in the left arm. The prosecution calls a physician for the purpose of having him testify that one hour after the murder the accused called at his office and was treated for a bullet-wound in his left arm. The accused objects on the ground that he does not want to disclose his ailments to the public. It is by no means certain on the authorities that the doctor would be allowed to testify, and so the prisoner might be acquitted for inability to identify him as the murderer." 4 ' At the last minute lawyers from states which have the privilege in their statutes forced the draftsmen of the Code to insert three new sections ( § § 221-223) establishing the physician-patient privilege. Fortunately, numerous limitations are specified which will prevent a repetition of many of the miscarriages of justice already described above. It may be argued in defense of the Code that these limitations greatly improve the law in states where the privilege now exists. Nevertheless, the American Law Institute might better have adopted a complete reform. In the first place, no matter how numerous and careful the limitations, some new situation is bound to arise where secrecy ought not to be maintained; yet the Code will prevent disclosure because the draftsmen in 1942 could not foresee this situation and so failed to insert any limitation to take care of it. Secondly, although the Code will help make the law better in states which now have the privilege, it will help make the law worse in states which have hitherto let in the truth. The powerful influence of the American Law Institute is likely ultimately to cause the general adoption of the Code in all the states, including those which now reject the doctor-patient privilege. Thus truth will be curtailed in regions where it is now available without any apparent corresponding gain of medical care. In Massachusetts, for instance, the doctor is now protected by the trial judge against needless disclosures, but told to speak out when truth is important. If Massachusetts should enact the Code of Evidence, many hours and many dollars would be spent on the intricacies of this new privilege 42 and sooner or later some badly needed testimony would be lost. But what would health gain? Does anybody seriously believe that the Massachusetts General Hospital or the Boston Lying-In Hospital would suddenly rise to new heights of excellence because patients could throng to them assured that if they should ever get into litigation a few of their medical secrets would occasionally be hidden from the prying curiosity of judges and jurors? While the law has been so solicitous about the doctor's duty to keep silent on the witness-stand, it has done little to protect the patient's medical secrets from disclosure to the world in general. No statute requires under a federal warrant. The Lancet commented that "colleagues in every country will applaud his action in not betraying a professional trust." (1934) 
